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SPEcIAL dISAbILITy TRUSTS – 
NOw wORTH ANOTHER LOOk
Deborah Wixted

F
amily members and carers of people who have a 
severe disability have been able to establish a special 
disability trust since 20 September 2006. The 
purpose of this trust is to provide financial assistance 
for the needs of a severely disabled person, as well as 
securing social security means test concessions for 
them and eligible family contributors.

In the 2009/10 Federal Budget, the Government announced 
changes to the taxation of special disability trusts to encourage 
greater take up. These changes remove some of the barriers that had 
prevented families from using a special disability trust. If you have 
clients who are looking to provide for the long term care of a family 
member with a severe disability, establishing a special disability trust 
may now be more attractive.

why establish a special disability trust?
Consider the following relatively common scenario. Theo and Ange-
la are in their late seventies and retired; each receives a partial couple 
age pension and has an account based pension. They also own their 
home, cash and shares jointly. They have two adult children – Elena, 
who is married with two young children; and Christopher, who has 
been intellectually disabled since birth and who lives with Theo and 
Angela in their family home.

Theo is in reasonable health, however Angela’s health is failing 
and she is showing the early signs of dementia. While they’re able 
to care for Christopher now, they’re not sure how long this will last. 
They have a number of concerns, including securing appropriate liv-
ing arrangements for Christopher, ideally in their family home, and 
providing the financial means for this to occur without undue finan-
cial burden on Elena.

A special disability trust can provide a range of options for Theo 
and Angela in planning for Christopher’s ongoing care, including:

• Using available funds during their lifetime to establish a special 
disability trust for Christopher.

• Making provision for a special disability trust in their estate 
planning, by preparing for the establishment of a testamentary 
special disability trust. Younger clients may also wish to use life 
insurance policies (individual or through super) to provide an 
appropriate level of funding for this purpose.

Additionally, Elena could also contribute to the special disabil-
ity trust.

key considerations
In deciding whether to establish a special disability trust, it is 
necessary to be clear about what such a structure can realistically 
bring to a particular family’s situation. As with any trust structure, 
there are costs and time associated with the initial set-up and ongoing 
administration of a special disability trust. Accordingly, it must be 
clear that it is the appropriate structure to use. The following points 
summarise some of the main considerations:

• The starting point is the level of disability of the potential benefi-
ciary. To qualify as a special disability trust, the beneficiary must 
have a severe disability, confirmed by either Centrelink or the 
Department of Veterans’ Affairs (DVA).

• A key benefit from a special disability trust is the Centrelink / 
DVA concession available to both beneficiary and contributing 
family members. Therefore, Centrelink or DVA income support 
must matter to either the person with the severe disability or 
their carer or close family; that is either the beneficiary or family 
member must be in receipt of or become eligible for Centrelink or 
DVA payments to benefit from any concessions.
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Fundamentally, a 
special disability trust 
is one established 
solely for succession 
planning by parents 
and immediate family 
members for the 
reasonable care and 
accommodation needs 
of a person with a 
severe disability.

• There must be funds available which will make a 
difference to the care and accommodation for the 
person with severe disability, whether now or after 
the death of the carer. The key purpose of the trust is 
to provide for the ongoing care and accommodation 
of the beneficiary, so an assessment of the likely costs 
needed, taking into account any available income 
support benefits, can provide an indication of the 
level of funds that may be required.

• Following on from this, those funds must be large 
enough to affect the income support entitlements 
of either the person with the severe disability or 
their carer.

• Given the concessions around the taxation of the 
income of the trust and of certain assets held by the 
trust, it may be necessary to consider whether the 
nature of the assets that could be held by a special 
disability trust would give rise to income or gains 
that could utilise these concessions.

Summary of benefits
The following features have now made a special disabil-
ity trust a much more viable option when dealing with 
the long-term care needs of a severely disabled family 
member and are covered further in this article:

• An assets test exemption on the principal benefi-
ciary’s primary residence held in the trust and up to 
$578,500 (2011/12) of other trust assets.

• No income test assessment of income or distributions 
from the SDT.

• A gifting concession of up to $500,000 combined for 
eligible family members.

• Loosening of the work requirements for the principal 
beneficiary.

• Ability of a special disability trust to pay for the prin-
cipal beneficiary’s medical expenses and the main-
tenance expenses of the trust assets and properties.

• Ability of a special disability trust to spend up to 
$10,250 in a financial year on discretionary items not 
related to the care and accommodation of the principal 
beneficiary (but still used for their benefit).

• Taxation of all trust income at the beneficiary’s 
marginal tax rate.

• Capital gains tax exemptions on the transfer of assets 
into a special disability trust.

• Extension of the capital gains tax main residence ex-
emption to trust property used as the main residence 
of the beneficiary.

what is a special disability trust?
The terms and requirements of a special disability trust 
are defined by Centrelink. Fundamentally, a special 
disability trust is one established solely for succession 
planning by parents and immediate family members 
for the reasonable care and accommodation needs of a 
person with a severe disability.

 

A special disability trust must:

• Have only one principal beneficiary who must meet 
strict eligibility criteria (outlined further below). 
The trust is permitted, however, to have other re-
siduary beneficiaries to whom distributions may be 
made in the event of the death of the principal ben-
eficiary when the trust must be wound up. A special 
disability trust may have only one principal benefi-
ciary and a severely disabled person can have only 
one special disability trust.

• Provide for the primary purposes of meeting the 
accommodation and care needs of the beneficiary. 
The trust may also provide for other purposes that 
are primarily for the benefit of the principal benefi-
ciary.

• Have a deed that complies with the model trust deed. 
This is available from the Family and Community 
Services website at www.fahcsia.gov.au and covers 
matters such as the establishment and administration 
of the trust; trust property requirements; ending 
and windup of the trust; trustee requirements and 
appointment; management of trust funds, including 
its investment strategy and reporting and audit 
requirements.

• Have at least two trustees at all times, which may 
include family and friends, or a professional trustee. 
A professional trustee is either a trustee corporation 
or a legal practitioner.

• Comply with investment restrictions. These are 
broadly similar to those applying to superannuation 
funds, primarily through a requirement to establish 
and utilise an investment strategy for the trust.

• Meet financial statement and audit requirements.
The focus of a special disability trust is the principal 

beneficiary, so there are further requirements about 
the extent of the individual’s disability. It is important 
to note that, to qualify at all times as a special dis-
ability trust, it must be established that the intended 
principal beneficiary is severely disabled before estab-
lishing the trust.

An eligible principal beneficiary of a special 
disability trust is a person, generally over the age of 16, 
with a severe disability. A person under age 16 may be a 
person with a severe disability if they are a ‘profoundly 
disabled child’. ‘Severe disability’ requires the 
individual to have an impairment which would entitle 
them to a disability support pension, invalidity service 
pension or invalidity income support supplement. In 
addition, the beneficiary’s disability must result in them 
not working, and having no likelihood of working, for 
more than seven hours per week at a minimum wage or 
working for wages set under the government supported 
wage system. Finally, the beneficiary must either live in 
institutional or group care funded by the Government; 
or have a disability that would, if the person had a sole 
carer, qualify the carer to receive carer payment or 
carer allowance.
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From 1 January 
2011, legislative 
amendments also 
introduced ancillary 
purposes which allow 
the trust to undertake 
a level of discretionary 
spending for other 
purposes that are 
primarily for the 
benefit of the principal 
beneficiary. 

centrelink guiding principles
Under the Social Security (Special Disability Trust) 
(FAHCSIA) Guidelines 2011, a special disability trust 
must be established to meet two primary purposes, as 
well as other purposes that are primarily for the benefit 
of the beneficiary:

Primary purpose 1: reasonable care needs
 A special disability trust must provide for the reasonable 
care needs of the principal beneficiary. This must be 
care that is required as a result of the disability of the 
beneficiary, is for any medical-related or dental costs 
of the beneficiary or is to pay approved fees. Medical-
related costs include health insurance and ambulance 
cover, medicines, surgery and specialists, and general 
practitioner services. Approved fees are those charged by 
an approved provider for the daily care of the beneficiary 
in a government-subsidised institution, hostel or group 
home providing residential care services. This may also 
include itemised fees that are additional to those for the 
daily care of the principal beneficiary.

For example, reasonable care needs may include, 
but are not limited to, professional care and case 
management required for, or because of, the principal 
beneficiary’s disability; specialised food specified by 
a medical practitioner as essential for the principal 
beneficiary’s health; sleeping, sensory, mobility, personal 
care and pressure care aids required for, or because of, 
the principal beneficiary’s disability; various vehicle and 
transportation needs required because of the principal 
beneficiary’s disability and training for independent 
living skills of the beneficiary.

The trust cannot be used to meet the costs of care 
provided by the trustee, partner, parent or immediate 
family member.

Primary purpose 2: reasonable accommodation needs
A special disability trust must provide for the reasonable 
accommodation needs of the principal beneficiary. This 
must be either:

• For accommodation that is required as a result of the 
disability of the beneficiary.

• To pay for property, or an interest in property that 
is acquired or rented from a person who is not an 
immediate family member of the beneficiary and is 
used either to meet the accommodation needs of the 
beneficiary or is rented at market value with the rent 
used for the benefit of the beneficiary.

• To pay rates, taxes, maintenance and upkeep of a 
property owned by the special disability trust and 
used either to meet the accommodation needs of 
the beneficiary or to produce rental income for their 
benefit.

For example, reasonable accommodation needs may in-
clude, but are not limited to, modification to the principal 
beneficiary’s place of residence arising from his or her dis-
ability and payment of rent for the principal beneficiary’s 

place of residence if the payment is not made to an imme-
diate family member of the principal beneficiary.

What is ‘reasonable’ to cover the care or accommodation 
needs of the principal beneficiary is determined on a 
case-by-case basis, with what is reasonable for one person 
with a severe disability not necessarily being reasonable 
for another. The key drivers of ‘reasonableness’ are the 
level of disability and the needs of the person.

Other purposes: primarily for the benefit of the 
principal beneficiary
From 1 January 2011, legislative amendments also 
introduced ancillary purposes which allow the trust to 
undertake a level of discretionary spending for other 
purposes that are primarily for the benefit of the principal 
beneficiary. The maximum value of the trust’s income 
and assets that can be spent by the special disability trust 
for these other purposes is $10,250 (2011-2012, indexed 
on 1 July each year).

Finally, reasonable administration expenses and taxa-
tion costs may also be paid from the income or assets of 
a special disability trust. Such incidental expenses may 
include fees for professional trustees or investment and 
accounting expenses.

The financial statements of a special disability trust 
must include a statement that all amounts paid out of the 
trust met the primary purposes or other ancillary purposes 
primarily for the benefit of the principal beneficiary and 
that no amount was paid out for other purposes or for 
any services provided to the principal beneficiary by an 
immediate family member or child.

The following are some examples of what a special 
disability trust can pay for from the $10,250 discretionary 
amount:

• food, household items and toiletries for the beneficiary;

• vehicle maintenance and vehicle-related expenses 
other than those related to disability

• recreation and leisure activities;

• capital improvements to the principal beneficiary’s 
place of residence other than those related to disability;

• building and contents insurance and utilities costs 
for the principal beneficiary’s place of residence; and

• household cleaning services.

contributing to a special disability trust
There are no limitations on who can contribute to a 
special disability trust – either on establishment or at a 
later time – however Centrelink concessions are available 
only to certain family members. These are the immedi-
ate family members of the principal beneficiary, namely 
their spouse / partner, parents, grandparents and sib-
lings. Furthermore, there are limitations on the type or 
source of the contributions to a special disability trust. 
Contributions which cannot be made to a special disabil-
ity trust include:

• Conditional contributions (i.e. where the contributor 
specifies the use of an asset contributed to the trust).
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A key driver in the 
establishment of a 
special disability trust 
is the Centrelink 
concessions provided 
to both the principal 
beneficiary and 
a contributing 
immediate family 
member.

• Assets transferred from the beneficiary or their part-
ner, other than from an estate or super death benefit 
within three years of the date of death.

• Compensation payments received by the principal 
beneficiary.

The special disability trust deed and important 
provisions

It is a legislative requirement that a trust deed for a spe-
cial disability trust must be in the form of the ‘model trust 
deed’. Generally, this means that a trust deed must have 
the same structure and order as the ‘model trust deed’, 
but does not need to be exactly the same as it. There is 
a list of provisions, as set out in the ‘model trust deed’, 
which must be included in a trust deed for a special dis-
ability trust and cannot be overridden by any clauses that 
are inconsistent with those of the model deed. Some of 
the key mandatory provisions of the model trust deed are:

• Identifying the principal beneficiary.

• Stating the duration of the trust to be until the death 
of the principal beneficiary or until the full expendi-
ture of the trust assets.

• Stating the primary and other purposes to which 
the trust and its assets may be put. This essentially 
mirrors the legislative requirements discussed 
above and also includes provision that no income or 
capital of the trust may be used for any payment of 
immediate family members or a child of the principal 
beneficiary for any reason.

• Stating what are acceptable and non-acceptable 
contributions.

• Stating the obligations of the trustee to exercise the 
care, diligence and skill that a prudent person would 
exercise in managing the affairs of others.

• Requiring the trustee to formulate and give effect to 
an investment strategy, having regard to:

 –  Risk and return.
 –  Diversification and risks of inadequate diversification.
 –  Effects on the tax liability of the trust.
 –  Liquidity.
 –  Ability to discharge its liabilities.

• Setting out prohibited activities, such as:
 –   Leasing or purchasing property from an immediate 

family member or child of the principal beneficiary.
 –  Borrowing.
 –   Lending or giving financial assistance to related 

parties.
 –  Lending to the principal beneficiary or their partner.

centrelink assessment of special 
disability trusts
As mentioned previously, a key driver in the establishment 
of a special disability trust is the Centrelink concessions 
provided to both the principal beneficiary and a 
contributing immediate family member. These cover 
both the income test and assets test assessment of the 
trust, and its distributions and contributions or gifts 
made to the trust.

Principal beneficiary
Ordinarily, a Centrelink recipient with a beneficial 
interest in a trust could be assessed under the attribution 
rules to include the value of the trust assets as their 
own under the assets test and to have the distributions 
of the trust considered as their income. However, the 
attribution rules do not apply to a special disability trust, 
with the following assessment applying instead:

• $578,500 (2011/12, indexed on 1 July each year) of 
the asset value of a special disability trust is exempt 
from the assets test for the principal beneficiary.

• The primary residence of the principal beneficiary 
that is held within a special disability trust is exempt 
from the assets test and its value is also excluded 
from assessable assets of the trust itself. Therefore, a 
special disability trust could own a primary residence 
valued at $500,000 and an additional $578,500 of 
assets with no amount counted to the assets test for 
the principal beneficiary.

• The income of a special disability trust is exempt 
from the income test, in regard to both the income 
derived by the trust and any distributions of income 
made by the trust to the principal beneficiary.

Principal beneficiary example
As at 1 January 2011 Carol’s special disability trust 
owns $700,000 in investment assets (shares, cash and 
managed funds) as well as a dwelling that is Carol’s 
principal residence, valued at $350,000. In determining 
the value of assets assessed to Carol, the Centrelink 
assets test applies only to the ‘excess’ above the assets 
test concession. That is, Carol’s assessable assets are 
$136,750 [$700,000 less the $563,250 threshold]; the 
$350,000 residence is ignored.

Furthermore, as she resides in her own home, Carol is 
assessed by Centrelink as a single homeowner. If Carol 
had no other assets or income, her Centrelink assessment 
would be based upon:

• Assessable assets of $136,750 – less than the lower 
assets test threshold of $186,750 for a single home-
owner.

• Assessable income of nil, as no income of, or distri-
butions from the trust is assessable.

• Entitlement to the full amount of the disability 
support pension.

Alternatively, the concessional treatment of the special 
disability trust may give Carol scope to hold other 
assets or earn other income in her name without unduly 
affecting her Centrelink benefit.

Family/contributor
The remaining Centrelink concession is provided to el-
igible contributing family members in receipt of Centre-
link benefits themselves, to ensure the establishment of 
a special disability trust during their life won’t adversely 
affect their Centrelink entitlements.
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Effectively all of 
the net income of 
a special disability 
trust, irrespective of 
whether it is retained 
or used to meet care 
and accommodation 
needs, is taxed at 
the marginal tax 
rate of the principal 
beneficiary. 

Up to $500,000 can be gifted to a special disability 
trust by immediate family members, under a combined 
limit, where family members are over age pension age. 
Gifts made by family members who do not receive 
Centrelink benefits and/or who are under age pension 
age can generally be ignored. However, a gift made 
within the five years prior to the family member reaching 
age pension age must be considered under the general 
gifting rules and, if in excess of the $500,000 limit, may 
be subject to the gifting provisions.

Immediate family members are defined to be: parents (natu-
ral, adoptive, step); legal guardians; grandparents and siblings.

Other family members – example 1
David is the principal beneficiary of a special disability 
trust. His parents Paul, aged 73, and Lucy, aged 71, are 
both receiving the age pension. In 2006, on establish-
ment of the trust, Paul and Lucy contributed $300,000.

However, by the end of 2011, most of the funds had 
been spent on care and accommodation for David, and 
Paul and Lucy contributed a further $300,000 to the 
trust. The special disability trust gifting concession will 
apply to the first $300,000 contribution and to $200,000 
of the second contribution. Normal gifting rules apply to 
the excess contribution of $100,000.

Other family members – example 2
Greg has a severe disability. His father John, aged 58, 
established a special disability trust on 1 October 2006 
with a contribution of $500,000 to the trust. As John is 
below age pension age at the time of this contribution, 
and not receiving any Centrelink benefit, there is no 
Centrelink gifting concession applied.

On 1 June 2011, John gave another $500,000 to the 
trust. In 2012, John will turn age 65 and intends to 
apply for the age pension. For gifting purposes, John’s 
contribution to the special disability trust in 2006 is 
disregarded as it was made more than five years prior 
to his claim for the age pension. The contribution to the 
trust made in 2011 is within five years of his claim, but is 
disregarded under the special disability trust immediate 
family member contribution concession.

Note that other family members (over age pension age 
and receiving Centrelink benefits) could make contribu-
tions to the trust between 2006 and 2011, with those con-
tributions counting to the $500,000 limit and reducing 
the amount available to John to contribute concessionally.

Taxation of special disability trusts
A number of important changes have been made to the 
taxation of special disability trust income and to certain 
transactions made to transfer assets as contributions into 
such a trust.

Tax-effective income to the principal beneficiary
Effectively all of the net income of a special disability 
trust, irrespective of whether it is retained or used to 

meet care and accommodation needs, is taxed at the 
marginal tax rate of the principal beneficiary. To achieve 
this result, legislative amendments that apply from 1 July 
2008 provide that:

• The principal beneficiary is treated as being pres-
ently entitled to the income of the trust, and, if they 
are an Australian resident, as being under a legal 
disability.

• The net income of a special disability trust is, in the 
first instance, assessed to the trustee of the trust and 
taxed at the beneficiary’s marginal tax rate.

• Any income of the trust distributed to the princi-
pal beneficiary may then become assessable in their 
hands and the beneficiary may be required to lodge 
a tax return. A tax offset is provided to the principal 
beneficiary in this case for the amount of tax paid or 
payable by the trustee, to ensure the net income is 
not taxed twice.

• Any overall losses are carried forward within the trust.
An important feature of the taxation rules applying to 

special disability trusts is that any unexpended income 
is taxed at the principal beneficiary’s marginal tax rate. 
In other trusts, unexpended or undistributed income is 
taxed at the highest marginal tax rate. As the primary 
purpose of a special disability trust is to cover costs or 
expenses that relate to the care and accommodation 
needs of the principal beneficiary, the likelihood of 
some income remaining unexpended exists. While 
the extension of the trust purposes to cover medical 
needs and some private expenditure of the beneficiary 
somewhat reduces this likelihood, nonetheless ensuring 
that none of the trust income is taxed at the highest 
marginal rate is very beneficial.

capital gains tax relief on assets transferred to 
and held by a special disability trust
From 1 July 2006, the capital gains tax (CGT) main 
residence exemption has been extended to include 
a residence owned by a special disability trust or in 
which the trust holds an ownership interest and used 
by the principal beneficiary as their main residence. 
While legislation to enact this provision was only made 
in late 2011, the ATO has been administering the law 
accordingly, as the following information from the ATO 
website notes:

 “The ATO will accept tax returns as lodged during the 
period up until royal assent. Past year assessments will not 
be reviewed until the outcome of the proposed amendment is 
known. After the new law is enacted, taxpayers will need to 
review their positions for the 2009–10 income year”

• Those taxpayers who claimed a main residence ex-
emption which accords with the changes do not need 
to do anything more.

• Those taxpayers who declared a capital gain which 
would be exempt under the proposed changes can 
seek amendments and if a reduction in liability 
results, interest on overpayment will be paid.
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Further CGT relief is provided from 1 July 2006 as 
follows:

• A capital gains tax exemption on all assets transferred 
into a special disability trust for nil consideration.

• A CGT exemption for the intended recipient of the 
principal beneficiary’s main residence after their 
death, where the intended recipient’s ownership 
interest ends within two years of the principal 

beneficiary’s death. This exemption would 
apply provided that, at the time of the principal 
beneficiary’s death the dwelling was the deceased’s 
main residence, the dwelling was not used to produce 
assessable income and the trust was a special 
disability trust.

• Equivalent taxation treatment for trusts established 
under the Veterans’ Entitlement Act. fs

case study
Christopher is receiving the full disability support pension (DSP) from 
Centrelink and has been living with his father Theo, who is now his 
sole carer. Christopher’s ongoing living and medical expenses amount 
to $30,000 per year – his pension is insufficient to meet all of these 
expenses, even with some reduced medical costs, so Theo has 
paid the balance. Christopher’s only assessable asset for Centrelink 
purposes is a term deposit worth $50,000. His mother Angela passed 
away two years ago.

Theo will bequeaths all of his assets and entitlements of income 
to his two children (Christopher and his sister Elena) on a 50% basis. 
Theo’s assets include $100,000 in cash, $300,000 in shares, an 
account based pension valued at $80,000 and the family home (his 
main residence) is worth $1 million. Elena, her husband and two minor 
children live in a small townhouse on the other side of the city.

Theo has just passed away. The following outlines two different 
scenarios for the actions Christopher’s family could take upon Theo’s 
death, highlighting how a special disability trust could be used effectively.

Scenario 1: no special disability trust
Christopher moves in with his sister Elena and her family and she 
becomes his carer. Theo’s home is retained and rented out for $40,000 
pa. Christopher is entitled to half of the value of the property ($500,000) 
and its income ($20,000 pa) plus $50,000 in cash and $150,000 in 
shares under the terms of the will. Elena receives an additional $80,000 
lump sum death benefit from the account based pension.

Christopher informs Centrelink that his circumstances have 
changed. A few weeks later he receives a letter from Centrelink 
informing him of his reduced rate of pension as the value of his 
assessable assets now totals $750,000. As a result, Christopher does 
not have sufficient income to meet his ongoing expenses.

Scenario 2: with a special disability trust
Theo could have consulted a financial adviser and lawyer to implement 
the following:

• Rather than retaining assets in his own name, Christopher could transfer 

his 50% share of the house and shares to a special disability trust with 
him as the principal beneficiary. To qualify for Centrelink concessions, 
this would have to be done within three years of Theo’s death.

• Alternatively, Theo could have amended his will to leave Christopher’s 
interest in the family home and his entitlement to the shares directly to a 
special disability trust with Christopher as the principal beneficiary. Half 
of Theo’s remaining assets (i.e. $50,000 of cash) could also be included 
in the trust, left directly to Christopher to provide some greater flexibility 
to meet expenses if necessary.

• Another alternative could be to leave the family home entirely to the spe-
cial disability trust. To maximise any CGT relief and also ensure Elena’s 
interest in her father’s estate is not overlooked, the terms of the special 
disability trust could include Elena as a residuary beneficiary, with the 
family home then passing to her on the windup of the trust following 
Christopher’s death.

• Elena and her family move into Theo’s former residence to take care of 
Christopher. This would enable the CGT main residence exemption to 
be retained initially, and also when the house is disposed of by the trust 
(provided that Christopher continues to reside there).

• Christopher’s share of the income produced by the trust’s shares is not 
wholly required to meet his care and accommodation costs, due to re-
tention of his full disability support pension. The unexpended income 
of the trust will now be taxed at Christopher’s marginal tax rate (16.5%) 
rather than the highest marginal tax rate (46.5%).

• The result of this course of action would be that:
–   All the assets and income of the special disability trust would have 

been exempt from the assets and income test for social security 
purposes and Christopher would have retained his full rate of 
disability support pension.

 –   CGT is minimised and the main residence exemption is 
maintained when the house is transferred into and out of the trust 
as long as Christopher resides there.

–   All unexpended income of the trust is taxed at Christopher’s 
marginal tax rate, which is considerably less than the highest 
marginal tax rate.
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