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HOW THE FEDERAL BUDGET 
2018 WILL IMPACT SMSFS
Christian Pakpahan and Daniel Butler, DBA Lawyers

W
e outline below the key superannuation 
changes announced in the Federal Budget 
2018 on 8 May 2018. Some of the proposed 
changes will have a substantial impact on 
SMSFs if they are finalised as law.

Nomination of superannuation 
guarantee (‘SG’) for certain 

employees with multiple employers
Broadly, members with incomes above $263,157 with multiple em-
ployers can decide whether certain employers do not need to provide 
SG contributions in respect of their wages from 1 July 2018.

This measure may give a solution to those who unintentionally 
exceed their concessional contributions cap due to multiple compul-
sory SG contributions. This can give rise to members being liable to 
pay tax personally (less a 15% tax offset) on their excess concessional 
contributions to the extent their overall concessional contributions 
for the financial year (‘FY’) exceeds the $25,000 cap. Moreover, the 
shortfall interest charge and other amounts can become payable on 
excess contributions.

Members who are interested in using this measure should 
consider negotiating with their employers to receive what would 
otherwise have been provided by way of SG contributions as ad-
ditional income, which is taxed at the employee’s marginal tax 

rates plus applicable levies. These negotiations should occur as 
soon as practicable given this measure is proposed to apply from 
1 July 2018.

While this is a positive and long overdue measure, members with 
only one employer do not appear to obtain this flexibility.

Work test exemption for the newly retired
For recently retired members between the ages of 65 and 74 with su-
perannuation balances under $300,000 there will be some relaxation 
from the work test for voluntary contributions to superannuation.

Under current law, a person who attains 65 must generally be 
gainfully employed for at least 40 hours in a period of not more 
than 30 consecutive days in that FY before they can contribute to a 
superannuation fund. A member is ‘gainfully employed’ if they are 
employed (including self-employed) for gain or reward in any busi-
ness, trade or profession.

The proposed relaxation is for the first year they do not meet the 
work test requirements and starts from 1 July 2019. Total superan-
nuation balances will be assessed for eligibility at the beginning of 
the FY following the year they last satisfied the work test and there 
is no requirement for members to remain under $300,000 once the 
member is eligible.

The usual concessional and non-concessional contribution 
(‘NCC’) caps will continue to apply however members may also 
be able to apply the concessional contribution cap carry forward 
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The quote

Maximum limit on 
SMSF members will 

be increased from four 
to six from 1 July 

2019. This may result 
in greater savings for 
families, particularly 
those with more than 

two children. 

rules during the 12 months and contribute more than 
their annual concessional contribution cap. It should be 
noted that the NCC bring forward rule is generally not 
available for members over 65 years of age.

 
Increasing the limit of SMSF 
members to six
The maximum limit on SMSF members will be in-
creased from four to six from 1 July 2019. This may 
result in greater savings for families, particularly 
those with more than two children as more of the 
family’s overall superannuation money can be man-
aged under one SMSF.

If this measure is finalised as law, SMSF deeds and 
constitutions (of corporate trustees) will need to be 
reviewed and in many cases updated. Indeed, this 
will also be a further reason against having individu-
al trustees due to the costs and complexity of chang-
ing individual trustees. Moreover, we generally rec-
ommend that careful consideration should be given 
and appropriate documentation put in place before 
admitting a child as a member of an SMSF given the 
difficulty of getting a member out of an SMSF, the 
divorce/separation aspects relating to superannua-
tion/property splitting and for estate and succession 
planning purposes.

In particular, there may be more complexity with 
decision-making and management issues due to the 
increased number of members that will inevitably 
lead to more disputes. Accordingly, it will be critical 
to have an SMSF deed that has robust provisions to 
manage these issues.

Three-year audit cycle for compliant 
SMSFs
The compulsory annual audit report for SMSFs will 
change from 1 July 2019 to a three-yearly requirement 
for SMSFs with a history of good record-keeping and 
clear ATO compliance history.

Some commentators have suggested that while this 
measure may reduce some red tape, certain issues 
may remain undetected for a much longer period and 
by that time it may then become more difficult, com-
plex and costly to resolve.

If this measure is finalised as law, auditors will also 
have to carefully consider how much review they need 
to undertake on prior years accounts to gain confi-
dence in prior periods.

Personal contribution deductions 
integrity measures
There will be tighter enforcement of personal con-
tribution tax deductions made by members that will 
mainly focus on ensuring that the appropriate ‘notice 
of intent’ documentation is submitted to the ATO 
when members claim personal deductions.

A tick box will also be added to the personal income 
tax return form where members will have to confirm 
whether they have complied with the notice of intent re-
quirements. Currently, according to Treasury, some in-
dividuals receive deductions but do not submit a notice 
of intent, despite being required to do so. This results in 
their superannuation funds not applying the appropriate 
15% tax to their contribution.

This measure will commence from 1 July 2018 and 
provides greater integrity in view of the more flexible 
arrangements that now apply following the removal of 
the prior 10% rule from 1 July 2017 (i.e. where broadly 
a person was denied a deduction for personal super-
annuation contributions if they received more than 
10% of their income from employee activities). That 
is, broadly, many employees are now eligible to claim 
superannuation personally even if all of their income 
is from employee activities.

Reversionary TRISs maintain 
retirement phase status upon 
reversion
Broadly when the beneficiary of a transition to re-
tirement income stream (‘TRIS’) satisfies certain 
conditions of release (such as retirement), the TRIS 
commences to be in ‘retirement phase’ and the ex-
empt current pension exemption generally applies up 
to the maximum $1.6m transfer balance cap.

Under current law, if say a surviving spouse who 
has not attained his/her preservation age obtains a 
reversionary TRIS on the death of their spouse, the 
TRIS can only revert to the nominated dependant 
if that dependant satisfies one of the relevant con-
ditions of release. In the example just mentioned, 

Example

Malcolm retires from full-time work at the age of 67 

on 1 June 2020. As he would not meet the work test 

in FY2021, Malcolm, under the current law, would 

be prevented from making any voluntary super 

contributions after 30 June 2020.

However, under the proposed measure, if Malcolm’s 

total superannuation balance is $200,000 at the end 

of FY 2020 he would be eligible to make contributions 

under the proposed work test exemption from 1 July 

2020 to 30 June 2021.

If we further assume that Malcolm had not reached 

his concessional contribution cap over the past 2 

years, having contributed only $10,000 in FY2019 and 

$15,000 in FY2020, under the existing carry forward 

arrangements and new work test exemption Malcolm 

can contribute up to $50,000 at concessional tax rates 

in FY2021.

As a result of the work test exemption, Malcolm is also 

able to contribute up to $100,000 in NCCs in FY2021.
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since the surviving spouse has not attained preservation age, 
the TRIS cannot revert and must cease. A lump sum or a new 
account-based pension (‘ABP’) can be paid as a death benefit 
to the surviving spouse and if a new ABP is paid, the surviving 
spouse does not obtain a 12 month deferral to the credit that 
must be made to their transfer balance account.

However, the proposed new law when enacted will ensure that 
reversionary TRISs will be deemed to be in retirement phase 
and can therefore be paid to a reversionary dependant, irrespec-
tive of whether they have satisfied a relevant condition of release.

This change will allow a reversionary TRIS to be paid to a 
dependant, regardless of whether they have satisfied a condition 
of release, rather than commuting the TRIS and starting a new 
pension from the deceased member’s underlying superannua-
tion interests, which would have cost and tax implications.

Retirement strategy for members
Currently, the Superannuation Industry (Supervision) Act 1993 
(Cth) (‘SISA’) includes covenants requiring trustees to formu-
late, review regularly and give effect to an investment strategy. 
The SISA will be amended to introduce a retirement covenant 
that will require trustees to formulate a retirement income strat-
egy for members.

The Corporations Act 2001 (Cth) will also be amended to in-
troduce a requirement for superannuation funds and providers 
of retirement income products to report simplified, standardised 

metrics in product disclosure to assist decision making.
For completeness, we also mention the following matters that 

will largely impact large funds.

Super consolidation and limitation of fees
The government announced it will further support the ATO in 
proactively identifying and consolidating inactive superannua-
tion accounts where balances are below $6,000. The ATO will 
require that these accounts be transferred to the ATO and upon 
receipt they will use data matching processes to transfer these 
funds to the relevant member’s active superannuation accounts.

Additionally the government will introduce an annual cap on 
passive fees for superannuation accounts with balances below 
$6,000 of 3% and will ban exit fees on all superannuation accounts.

These measures apply from 1 July 2019. 

Opt-in insurance
Insurance will be offered on an opt-in basis for members with 
superannuation balances below $6,000, under 25 years of age, 
or for accounts that have not received a contribution in 13 
months. This measure is intended to reduce the erosion of re-
tirement savings due to insurance premiums members do not 
need or are not aware of.

This measure applies from 1 July 2019 and affected members 
will have a period of 14 months to decide whether they will opt-in 
to their existing cover or allow it to switch off. fs


