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S
elling one’s home without the main residence 
exemption can mean a substantial tax bill. The capital 
gains tax (CGT) main residence exemption (the 
exemption) is available to all Australian residents. 

The exemption:
• disregards a capital gain or loss for income tax pur-
poses when a person disposes of property that was 

their home
• applies for the period the property was treated as the person’s main 

residence
• is no longer available to foreign residents. 

Measures to restrict the exemption to Australian residents were an-
nounced in the 2017/18 Federal Budget to reduce pressure on housing 
affordability. One of the measures is to deny a foreign resident access to 
the exemption on the sale of their Australian home. Concessions were 
made to the original announcement to allow an individual who was 
a foreign resident for not more than six years at the time of the CGT 
event and who meets the life event test to be eligible for the exemption. 

The Treasury Law Amendment (Reducing Pressure on Housing 
Affordability Measures) Bill 2019 became law on 12 December 2019 
and is effective retrospectively from 7:30 pm (AEST) on 9 May 2017. 

Transitional provisions allow the exemption to apply where a foreign 
resident sells a home that was acquired before 7:30 pm (AEST) 9 
May 2017, and the CGT event happens on, or before, 30 June 2020.

The changes will impact many foreign residents who have a home in 
Australia or those departing Australia permanently or for an extended 
period. This is an important consideration for any clients who own 
an Australian home. They should seek tax advice to understand and 
consider their options (financial advisers cannot provide tax advice).

This paper discusses the limited circumstances in which the ex-
emption may be available to a foreign resident.

Clients who may be affected
The measures may be relevant for the following clients:
• Foreign residents who bought a home after 9 May 2017 and have 

or who intend to sell their Australian home.
• Foreign residents who bought a home before 9 May 2017 and in-

tend to sell their Australian home after 30 June 2020.
• Australian residents who are leaving Australia for several years and 

are considering whether to retain or sell their home. 
• Former Australian residents who have a former home in Australia.
• Temporary residents who own an Australian home and may be-

come foreign residents.
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The quote

A person who is not an 
Australian tax resident 
is a foreign resident 
for the purposes of 
determining eligibility 
for the exemption.

Australian tax resident or non-
resident?
The first consideration is whether the client is, or will be, an 
Australian tax resident at the time of the CGT event. The 
meaning of Australian resident for tax purposes is not the 
same as an Australian resident for immigration purposes. 
A person is an Australian tax resident, including a tem-
porary resident, if they meet any of the following criteria:
• They reside in Australia. ‘Resides’ is not defined in 

the income tax legislation and is discussed in Taxa-
tion Ruling TR 98/17 Income tax: residency status of 
individuals entering Australia.

• They have a domicile (permanent home by law) in 
Australia, unless the Australian Taxation Office 
(ATO) is satisfied that the individual’s domicile is not 
in Australia. Taxation Ruling IT 2650 Income tax: 
residency — permanent place of abode outside Australia 
confirms factors that need to be considered when de-
termining a client’s permanent place of abode.

• They have been in Australia for at least 183 days dur-
ing the income year, or

• They are an Australian Government employee work-
ing at an Australian overseas post and is a member of 
the Commonwealth Superannuation Scheme or the 
Public Sector Scheme (or a spouse or child under age 
16 of that employee).
A person who is not an Australian tax resident is a for-

eign resident for the purposes of determining eligibility 
for the exemption. Foreign residents are not typically en-
titled to the exemption, but exceptions apply.

When the exemption is available to a 
foreign resident
The exemption may be available to a foreign resident 
whose foreign residency does not exceed six years and 
who meets the life event test. 

The life event test is met if any of the following life 
events happened during the period of foreign residency:
• The person, their spouse, or the person’s minor child 

(defined as under age 18) had either a terminal medi-
cal condition or passed away, or

• The disposal of the home is the consequence of a court 
order, maintenance agreement, financial or written 
agreement resulting from the breakdown of the rela-
tionship between the person and their spouse.
A terminal illness condition exists where two doctors cer-

tify that the person suffers from an illness or injury that 
is likely to result in their death within 24 months of the 
certification, and one of the doctors must be a specialist 
practising in that area related to that illness or injury. 

The exemption is available to a trustee 
or beneficiary of a deceased estate
The exemption is not available to a surviving joint ten-
ant or the trustee or beneficiary of a deceased estate 
when the deceased was an excluded foreign resident at 
the time of death.

The trustee of a deceased estate or the beneficiary of a 
deceased estate including a beneficiary who is a foreign 
resident may avail themselves of the exemption if the de-
ceased was an Australian resident at the time of death. In 
this case, the exemption is available to the extent it was 
available to the deceased. 

The exemption applies to the period:
• the home was the main residence of the deceased
• up to two years after the death (or longer if allowed by 

the ATO Commissioner)
• immediately after the death where it was the main resi-

dence of the deceased’s spouse or a person who has a 
right to live in the home under the Will

• where certain absences allowed the home to be treated 
as the main residence (e.g. a six-year absence when the 
home is used to produce assessable income, changing 
residences, or because of renovations and repairs).
However, the exemption cannot apply to the period 

where a foreign resident beneficiary owns the home in 
their own right and sells it outside the two-year period. 
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Example 1: life event test is not met

Jared purchased a home on 1 June 2012 and lived in it 

until he left to settle in Spain with his new wife on 1 July 

2016. He rents the home and subsequently sells the 

property on 10 July 2020. The exemption does not apply 

because when he signed the contract of sale, he was a 

foreign resident. 

While Jared’s period of foreign residency does not 

exceed six years, he does not meet the life event test. 

The ability to treat the home as the main residence for 

up to six years when the home is rented does not apply 

because Jared is not eligible for the exemption.

If Jared sells the property on or before 30 June 2020, he 

is eligible for the exemption under transitional provisions 

because the property was acquired prior to 9 May 2017. 

Example 2: life event test is met

Paul and Patty purchased their Melbourne home in joint 

names in 2000. They lived in it until they migrated to 

Canada in 2016 where they live in a rented apartment. 

The Melbourne home is rented out. 

In 2019, Paul becomes terminally ill. The couple can no 

longer afford mortgage repayments on the Melbourne 

home. In August 2020, they sell the property. As Paul 

and Patty’s periods of foreign residency do not exceed 

six years and the life event test is met (Paul being 

terminally ill), the exemption is available for the period 

the home was their main residence, including the time 

they were absent from the home. If the home is rented, 

absence is for a maximum of six years.
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Properties bought and sold after 7:30 pm on 9 
May 2017
The new measures apply retrospectively, therefore, foreign residents 
who bought and sold their homes after 9 May 2017 may need to review 
their tax returns. The ATO announced that no tax shortfall penalties or 
accrued interest will apply up to the date of enactment of this measure.

Non-resident tax rates and the 50% CGT 
discount
Where a capital gain is taxable, the 50% CGT discount is available 
if the person held the property for at least 12 months. However, the 
50% CGT discount is not available to foreign residents if the prop-
erty was purchased after 8 May 2012. 

The discount may be available on a pro-rata basis where the prop-
erty was acquired before that date or the individual had a period of 
Australian residency after that date. 

In addition, a foreign resident is taxed at 32.5% on their first 
$90,000 of income, then 37% on income between $90,001 to 
$180,000, and 45% for any income exceeding $180,000. The effec-
tive tax rates are higher because the tax-free threshold and the lower 
19% tax rate is not available.

Conclusion
With significant surges in the values of residential homes over the 
last few decades, the importance of being an Australian resident at 
the time of disposing of one’s home cannot be overstated, especially 
when significant capital gains may be realised. The years of the home 
being the main residence will not matter at all if the person does not 
qualify for the exemption at the time of the sale.

Those who acquired their former home before 7:30 pm on 9 May 
2017 still have up to 30 June 2020 to sell their home and qualify for 
the exemption under the transitional rules. fs

Example 3: deceased was an Australian resident at the 

time of death

Anu purchased a property in January 2000 and lived in it until his 

death on 1 July 2018. Chaturi, his beneficiary, has been a foreign 

resident for 10 years (excluded foreign resident). If she sells the 

property within two years of Anu’s death, the exemption for a 

disposal within two years after Anu’s death will apply.

However, if Chaturi continues to be an excluded foreign resident 

and sells the property after the two-year period (on or after 1 July 

2020), the exemption is only applied to the period when it was 

Anu’s main residence (up to 1 July 2018). The period after Anu’s 

death is not eligible for the exemption. 

Example 4: deceased was an excluded foreign resident 

at the time of death

Georgina purchases her Sydney home in 2002. She lives in it 

till July 2012 and rents it out with the intention of coming back 

to Sydney sometime in the future. Georgina passes away 

suddenly in July 2020. Gabriel, the trustee and beneficiary of 

her deceased estate, is an Australian resident and sells the 

home in December 2020. 

As Georgina is an excluded resident (foreign residency period 

exceeds six years) at the time of her death, the exemption is not 

available to Gabriel, even if he is an Australian resident. The rule 

where the cost base is reset at market value when the home is 

first used to produce assessable income will not apply because 

the exemption is not available.

If Gabriel does not sell the home and lives in it, he can choose 

the home to be his main residence. However, he is not eligible 

for the exemption for the period Georgina owned the home (the 

period up to her death).

Consider

Even though there is an intention to return to Australia and live in 

the home in the future, factors outside a client’s control may make 

it necessary to sell the home at short notice. The ability to meet the 

Australian residency test may not always be possible.


